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February 12,2008

To: The Members of the Assembly Committee on Energy and Utilities
From: Gail Sumi, AARP Wisconsin — 286-6307

Re: Opposition to Exempting Wireless providers from contributing to the USF

AARP Wisconsin requests that you oppose Assembly Bill 772, which exempts witeless
carriers from paying into the Universal Service Fund. AARP also opposed a similar
provision in the 2007-09 state budget. '

The goal of universal service has been to make access to telecommunications and
information services available to all Americans at rates that are just, reasonable and
affordable. The requirement of affordability means that all consumers should be able to
purchase a level of service that meets their daily needs at an affordable price and that no
one should have to forgo other necessities, such as medicine and food, in order to use
necessary telecommunications services. Moreover this concept recognizes that just and
reasonable rates may still be unaffordable for some consumers.

Both the states and the Federal Communications Commission (FCC) are empowered to
define “universal service” and create universal service support programs. Establishing the
broadest possible base of contributors will help in the long-term sustainability of the
Universal Service Fund. A fair and effective approach calls for expansion of the base of

~ contributors to include all providers using the underlying infrastructure, including but not
limited to all providers of two-way communications regardless of technology used.

For these reasons, AARP urges policymakers to ensure that universal service is a top
priority. Universal services must support consumers’ use of and not just access to
emergency services, operator services and directory assistance. All telecommunications

- carriers, and any other providers that use the Public Switched Telephone Network, should
be required to contribute to the universal service fund. Finally, policymakers should
ensure that all carriers recover their universal service contributions in a manner that is fair
and equitable to all consumers, including low-volume users.

Thank you for your consideration.







Wisconsin Community Action Program Association

e
WISCAP

To: Members of the Wisconsin Assembly Committee on Energy & Utilities
Representative Phil Montgomery, Chair

From: Richard Schlimm; Executive Director
Wisconsin Community Action Program Association (WISCAP)
& Chair, Wisconsin Universal Service Fund Council

Re: Public Hearing Statement re 2007 Assembly Bill 772
Thank you for the opportunity to address the Committee.

1 am Richard Schlimm, Executive Director of the Wisconsin Community Action Program
Association and I also appear to speak to you today as Chair of the Universal Service Fund
Council. T wish to speak in opposition to Assembly Bill 772.

The Council is designated in statute to advise the Public Service Commission on matters
pertaining to Universal Service. The Council is comprised of both consumerts and
providers of telecommunications in the State of Wisconsin. The USF programs at the
Public Service Commission are designed to ensure affordable access to basic telephone
service and include the major “safety net” programs of Lifetine, Linkup and the voucher
program for the low-income deaf and hard-of-hearing individuals.

The Universal Service Fund Council is on record in favor of including wireless providers
in the Universal Service fund and its programs and our position has received support from
both consumer and provider representatives on the Council.

First, the inclusion of wireless providers is simply a matter of fairness. The Council
embraces the “pay to play” spirit of the legislature-—applied when deregulating the
industry and first implementing the Universal Service concept and programs in the 1990’s.
Wireless providers have been exempted for most of the past years because it was thought
to be a new and fledgling industry. Certainly, the wireless segment of the industry is
thriving and should not be exempt from the Universal Service assessments-or the benefits
of participation in Universal Service programs.

Secondly, this is a matter of “choice” and need for the low-income or elderly or disabled
consumer—all of whom struggle especially today with the high costs and increasing costs
of utilities—including telecommunications. The state’s most vulnerable citizens should
have the choice of access to both wired and wireless basic telephone service in our State.

A low-income elderly person may well choose wireless service—which they may take
with them when traveling in a car for emergency use. The legislature should retain its “pay
to play” approach to Universal Service in Wisconsin and not prohibit choice by
Wisconsin’s consumers. |

1310 Mendota Street, Suite 107 - Madison, Wisconsin 53714-1039
608.244. 4422 fax 608.244.4064 WWW.wiscap.org







PUBLIC SERVICE COMMISSION OF WISCONSIN

Memorandum

February 19, 2008

TO: Gary A. Evenson, Administrator
Telecommunications Division

FROM: Joyce Mahan Dingman, Assistant General Counsel -
Office of General Counsel

RE: Is USF Assessrﬁent of Wireless Required by Federal Law?

I am replying to your request for a written perspective on the question raised about
federal requirements concerning Universal Service Fund (USF) assessment of wireless providers.
The question is whether the federal law .requires that wireless providers be assessed. ! As we
have previously discussed, I conclude the answer is yes.

At the time thatour original USF rules were written, there:was an assumption among the
states (based on a FCC intexpretation) that wireless providers could not be assessed until wireless
service became a substitute for landline. The FCC later changed that interprétation and found
that states could assess wireless providers for state USFs. ’fhe FCC found that state USF
assessment of wireless was “other terms and conditions” regulation rather than rate regulation -
and, so, was allowed under 47 U.S.C. § 332(c)(3). In the Matter of Pittencrief Communications,
Inc., 13 FCC Red. 1735, FCC 97-343 (released October 2, 1997). The FCC als_o étated:

26. Moreover, section 254(f) specifically requires that “every

telecommunications carrier that provides intrastate telecommunications services

shall contribute . . . to the preservation and advancement of universal service” in a
state. [FN78] Thus. even if section 332(c)(3) could be read to prohibit states from

' collecting universal service contributions from CMRS providers, section 254(f)

specifically requires universal service contributions from all intrastate
telecommunications carriers, which would include CMRS providers. We find that

because section 254(f) was enacted later in time and speaks directly to the issue at

! Wireless providers are also known as commercial mobile radio service providers (CMRS).
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hand, it would take precedence over section 332(c)(3) if the two provisions were
found to be inconsistent. '

Pittencrief, 13 FCC Red. at 1748 (emphasis added). 47 U.S.C. § 254(f), which the FCC referred

to in Pittencrief, states:

A State may adopt regulations not inconsistent with the Commission's rules to
preserve and advance universal service. Every telecommunications carrier that

provides intrastate telecommunications services shall contribute, on an equitable

and hondiscriminatory basis, in a manner determined by the State to the

preservation and advancement of universal service in that State.

47 U.S.C. § 254(f) (emphasis added); This language and the FCC interpretation of § 332(c)3. in
Pittencriefappear to indicate that states MEI assess wireless. Pittencrfef was appealed and
ﬁpheld. Cellular Telecommunications Industry Association v. FCC, 168 F.3d 1332 (D.C. Cir.,
1999) (CTI4). Again, the focus of the casé was § 332(c}(3) and whether it prohibited state USF
assessments. However, in CTIA the court of appeals seemed to interpret § 254(f) as allowing |
assessment:

The Commission also reasoned that to interpret § 332(c)(3)(A) otherwise would

contradict 47 U.S.C. § 254(f), which permits a state to require universal service

contributions from every telecommunications carrier providing intrastate
telecommunications services in the state. . . .

This [254(1)] is strong support for the proposition that, consistent with federal
law, states may require contributions of the sort Texas is exacting.

CTIA, 168 F.3d at 1335, 1336 (emphasis added).

" In terms of our proposed universal service fund rules the issue is whether, since § 332
does not preempt, does § 254 require the assessment of wireless? This can'be a difficult
discussion to parse since the first sentence of § 254 uﬁdoubtedly grants states the authority to

establish USF programs that are not inconsistent with federal law. There the language is

2
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permissive. However, the plain language of the second sentence of the statute appears to be
mandatory. Thus, the question is whether states are permitted to establish USF programs and
permitted to decide which providers to assess, or permitted to establish programs but, once such
programs have been established, required to assess all providers including wireless.

- There are no cases directly on point. While there are cases addressing the question of
whether wireless may be assessed, there are none specifically addressing whether they must be
assessed.

Thqse arguing that the language is permissive point to the following cases. One of the
cases is AT&T v. Public Utility Commission of Texas, 373 F.3d 641 (5th Cir. Ct. App. 2004).
This case acidressed_ whether Texas’ state USF assessment of all intrastate providers on their
revenues from intrastate, interstate and international calls originating in Texas violated § 254(f).
In describing the dual nature of the state and federal USF systems, the Fifth Circuin Court of
Appeals stated that § 254(d) allows the FCC to assess providers of interstate service and § 254(f)
allows states to assess providers of intrastate services. The court notes that the federal USF is
supported by a fee on all interstate providers, including wireless.

Another such case is Bell Atlantic Mobile, Inc. v. Department of Public Utility Control,
754 A.2d 128 (Conn. 2000) (Bell Atlantic). In that case the Connecticut Supreme Court
considered the; question of whether a Connecticut state USF assessment was.preempted by
federal law (§ 332). The court stated that § 254(f) provides that state programs may require
contributions from all providers of intrastate service. This seems to envision programs existing

and, arguably, a choice about whether to assess all providers. Thus, it is characterized by some

commenters as supporting the view that assessment is permissive. However, the case goes onto -
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state that there is no language in § 254(f) to suggest that CMRS providers are not included in

§ 254(f) as they are a subgroup of “every telecommunications carrier.” Bell Atlantic, 754 A.2d
at 142. Arguably then, Bell Atlantic also supports the position that a state can have programs and
decide whether to assess, but that oﬁce the decision to assess has been made, all providers must
be assessed.

Those commenters arguing that the language is mandatory point to the second sentence
of § 254(f) and argue that while the sectibn gives states permission to create state USF programs,
once that decision has been made, the second sentence requires assessment of all carriers,
including wireless. These commenters also rely on the cases discussed below.

Nextel West Corp. v. Indiana Utility Regulatory Commission, 831 N.E.2d 134 (Ind. Ct.
App. 2006), addressed the question of whether the Indiana Utility Regulatory Commission had
the authority to create a state USF. The Indiana Court of Appeals found that, under state law, it
did. In a footnote, the court stated that § 254(f) does not grant Indiana authority to create the
state USF (only the state legislature may do so), but provides that if a state does so, the funding
mechanisms must comply with FCC rules. It does not specifically state what those rules are,
although it does quote § 254(f). Arguably, the court is discussing the first sentence of § 254(f).
On the other hand, the court may be saying that the second sentence lays out what the rules are.
The court does not clanfy.

The strongest support for the “mandatory” argument is found in Sprint Spectrum, LP v.
State Corporate Commission of State of Kansas, 149 F.3d 1058 (10th Cir. Ct. App. 1998) and
Fittencrieff. In Pittencrief, the Texas Commission had imposed an assessment on wireless

providers. Pittencrief requested that the FCC issue a declaratory ruling that § 332 preempted
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states and prohibited such assessments. The FCC affirmed its prior finding that § 332 does not
preempt state assessments. Part of the FCC’s reasoning was that if the § 332 language was
interpreted to preempt state assessment of wireless, it would directly contradict § 254(f). The
FCC stated, “[S]ection 254(f) specifically requires universal servicé contributions from all
intrastate telecommunications carriers, which would include CMRS providers.” Pittencrief,

13 FCC Red. at 1748. The FCC order was upheld' on appeal in CTI4, 168 F.3d 1332.

In -Sprz‘nt Spectrum, 149 F.3d 1058, the question was whether state assessment of wireless
is preempted, and thus prohibited, under § 332(c)(3)(A). The Tenth Circuit Court of Appeals
agreed with the FCC that there is no such preemption. It stated:

‘Section 254(f) specifically grants states the authority to require contributions for
universal service and mandates that the contributions come from all

telecommunications carriers. In fact, according to the mandatory language of §

254(f) (“Every telecommunications carrier . . . shall contribute . . . .””), the

Commission would apparently be in violation of federal law if it established a

universal service fund but did not require contributions from wireless providers.

Sprint Spectrum, 149 F.3d at 1062.

In a phone conversation with a staff member of the FCC, 1 was told that there has Been
only limited national discussion on this question and that it was the FCC’s belief that there was
going to be a discussion among various state commissions to resolve the question. Not all states
assess wireless providers. For example, a July 2006 study by the National Regulatory Research
Institute showed that of the 22 states that have USF high-cost programs, 17 assess wireless and 5

do not.? However, like Wisconsin, this may be the result of not having looked at the issue of

whether federal law requires assessment rather than an affirmative decision that it does not.

2 State Universal Service Funding Mechanisms: Results of the NRRI's 2005-2 006 Survey, NRRIL, July 2006.
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Having read the statute and considered all of the court cases, it is my opinion that the
plain language of 47 U.S.C. § 254(f) requires assessment of wireless providers once a USF

program has been established.

IMD:kt:t:\staff\jsm-jmd\projects\1-AC-198\wireless assessment required - to legis.doc




